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NOTES AND MEMORANDA. 



RECENT LEGISLATION AND ADJUDICATION 
ON TRUSTS. 

Within the last year or two certain decisions of the courts 
and an investigation by the New York legislature * have 
revealed enough change in the legal position of trusts and 
monopolies to warrant some brief attention. 

Towards the close of the campaign of 1896 the Democratic 
party, relying upon a prevalent feeling of hostility to monopo- 
lies, turned its efforts towards convincing the voters that the 
Republican party was the friend of the trusts and the Demo- 
cratic party their enemy. It was apparently in part as a result 
of this campaign that the New York legislature, in its session of 
1897, appointed a joint committee of the Senate and Assembly 
(containing, of course, a majority of Republicans) to make an 
investigation and to suggest legislation. The Democrats 

O DO o 

accused the Republicans of bad faith, and of a wish merely to 
protect the trusts ; while the Republicans naturally maintained 
that they were as anxious as their opponents to protect the 
people against the evils of monopoly. 

The committee held several public sessions, and took testi- 
mony, particularly with reference to the American Sugar 
Refining Company, the United States Rubber Company, the 
National Wall Paper Company, and the American Tobacco 
Company. The testimony shows in the main much of the 
same astonishing forgetfulness and ignorance of their own 
business on the part of the chief officers and managers of 
monopolies that have been exhibited in previous investiga- 
tions. But, on the whole, it appeal's that such managers are 
becoming somewhat more frank regarding their methods than 

* Report and Proceedings of the Joint Committee of the Senate and Assembly 
appointed to investigate Trusts, Senate Document, No. 40, pp. 1240; Albany and 
New York, 1807. 
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they were in earlier days; and one not infrequently finds bits 
of information that are exceedingly interesting. For exam- 
ple, Mr. Havemeyer said that he would not go into any busi- 
ness from which he could not make 15 to 20 per cent, on the 
capital invested, and knew " plenty " of lines of business that 
during the years from 1893 to 1897 obtained that rate of 
profit. One of the methods employed by the monopolies, the 
system of " factors' agreements," was explained in this investi- 
gation more fully than ever before. Under this system the 
companies, instead of making direct sales, go through the form 
of consigning their products to factors for sale under regula- 
tions which seem to give the companies a control over the 
distribution of the product, which, with their large if not ex- 
clusive control of the producing capacity, enables them to fix 
and maintain prices at will better than does any other method. 

The report proper makes the distinction between legal 
monopolies, natural monopolies, and capitalistic monopolies 
that has been made of late years by economists ; and the com- 
mittee, quoting the definition of capitalistic monopolies origi- 
nally published in the Political Science Quarterly, says that it 
confines its investigations to that class of monopolies. It 
admits the benefits that come from the conduct of business on 
a large scale, but does not find that the economies effected 
bring about any reduction in prices to the consumer. Nor do 
these economies secure a more perfect product or better wages 
or more constant employment of labor. It does find that 
through the trusts a greater stability of price has been secured, 
but is doubtful whether this stability is of any advantage to 
the consumer. Especial attention is called to the question of 
over-capitalization and to the evils that come from speculation 
in the stocks of the monopolies. Yet the majority of the 
committee do not feel prepared to suggest a remedy for these 
evils. They fear that restrictions upon the issue of capital 
stock or requirement of the absolute payment in cash for such 
stock would drive capital from the State. 

As to general remedies, they are inclined to be more con- 
servative than most of their predecessors have been. They 
are unwilling in any way to limit the combination of capital, 
which may secure the benefits of the economies of large estab- 
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lishments, although they do oppose those combinations whose 
tendency is especially to restrict trade. They believe that 
foreign corporations should be put under the same restrictions 
as domestic corporations. But their chief effort is to secure 
publicity with reference to the actual working of the monopo- 
lies themselves, in order that in this way they may be en- 
abled to punish specific acts of oppression, while retaining the 
benefits that come from combination. To secure this end 
they submitted a bill, which became a law, investing the at- 
torney-general with power to examine witnesses under a sub- 
poena " to be issued on his application ex parte by a justice of 
the Supreme Court, conferring the constitutional guarantee 
of absolute immunity on those testifying." 

This conservative recommendation of the majority was 
naturally attacked by the minority in a much more radical 
report. Among other things the minority recommended that 
the amount of capital which might be employed by a corpora- 
tion organized for the purpose of manufacturing or dealing 
with any of the necessaries of life be absolutely limited ; that 
no stock or bonds of such a corporation be issued except at 
par, and for money or property actually going into the 
treasury of said corporation ; that the number of such corpora- 
tions which an individual or group of individuals might or- 
ganize or control be limited ; that the listing or general mar- 
keting of the stock of such corporations be prohibited ; and 
that all speculation by directors or officers in the stock of such 
corporations be prohibited. 

Under the act passed* on the recommendation of the 
majority, the attorney-general attempted to investigate the 
affairs of the coal combination, with the result that certain 
features of the act were declared unconstitutional by the 
Supreme Court in July, 1897.f There it was held, first, that 
the law attempted to impose upon the judiciary administra- 
tive and therefore non-judicial functions, in that the attorney- 
general sought the aid of the court in determining whether or 
not he should commence an action under the act. But this 
point was not sustained by the Appellate Division. % Second, 

* New York Lau<s, 1897, ch. 383. I Matter of Attorney-general, 21 Misc. 101. 
+ 22 Appellate Division, 285, 
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it was held that the protection furnished in the act to the per- 
son compelled to testify against himself was not sufficient to 
conform to the constitutional requirement. He was protected 
only against indictment for perjury, not from prosecution for 
the crime sought to be discovered by the examination. Still 
further, it was declared that the petition of the attorney- 
general was insufficient in form, in that its allegations were 
made merely on information and belief, without stating sources 
of information or grounds. The Appellate Division * sus- 
tained the lower court in its opinion that the attorney- 
general's affidavits were not sufficient ; and the Court of 
Appeals,! on a question of practice, without considering the 
merits of the case, dismissed it. The practical outcome of the 
legal contest is that under the law the attorney-general is un- 
able to obtain the information required in order to give full 
publicity to the work of the combinations. 

Of much greater significance, so far as the legal status of 
combinations in the country is concerned, are two recent deci- 
sions in the United States courts. The Supreme Court in the 
case of the United States v. the Trans-Missouri Freight As- 
sociation t on March 22, 1897, held that the provisions respect- 
ing contracts, combinations, and the like, in the federal act of 
1890, "to protect trade and commerce against unlawful re- 
straints and monopolies," apply to and cover common carriers 
by railroad, and "a contract between them in restraint of such 
trade or commerce is prohibited, even though the contract is 
entered into between competing railroads, only for the pur- 
pose of thereby effecting traffic rates for the transportation of 
persons and property"; and, further, that the Interstate Com- 
merce Act of 1887 is not inconsistent with the anti-trust law, 
and that the prohibitory provisions of the act of 1890 "apply 
to all contracts in restraint of interstate or foreign trade or 
commerce without exception or limitation, and are not con- 
fined to those in which the restraint is unreasonable." Up to 
the date of this decision the only effective decisions in the 
way of restraining the trusts were those reached under the 
common law, notably the New York cases against the Sugar 

* 22 Appellate Division, 285. 1 155 X. Y. 441. { 166 U. 8. 290. 
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Trust.* In these the ground of decision had been that in en- 
tering into the trust and giving over their powers to trustees 
they had been acting ultra vires. The decision that all 
such contracts, whether reasonable or unreasonable, are void 
under the act of 1890, is a very decided step towards making 
the law effective. Whether it is beneficial or not is another 
question. 

The still more recent decision of February 8, 1898, in the 
United States Circuit Court of Appeals in the sixth circuit, in 
the case of the United States v. Addyston Pipe and Steel 
Comparty, t carries this matter still further, in the only case 
which has directly upheld the act of 1890, so far as it concerns 
"capitalistic" monopolies. In the case brought against the 
Sugar Trust X under the act, it was held that this trust was a 
contract of association for the manufacture of sugar, and did 
not involve the restraint of sales of merchandise to be deliv- 
ered across State lines, and that, therefore, the act did not 
apply. But in this last case against the Iron Pipe Trust it is 
held that " contracts which operate as a restraint upon the 
soliciting of orders for and the sale of goods in one State, to 
be delivered from another, are contracts in restraint of inter- 
state commerce within the meaning of the act of July 2, 
1890," and are therefore illegal. This decision, moreover, 
emphasizes the distinction between the anti-trust law and the 
common-law rule. In rendering the decision, the court as- 
serted that " contracts that were in unreasonable restraint of 
trade at common law were not unlawful in the sense of being 
criminal, or as giving rise to an action for damages to one 
prejudicially affected thereby, but as simply void and not en- 
forceable. The effect of the anti-trust law of 1890 is to 
render such contracts, as applied to interstate commerce, un- 
lawful in the affirmative or positive sense, and punishable as a 
misdemeanor, and also to create a right of civil action for 
damages in favor of persons injured thereby, and a remedy by 
injunction in favor both of private persons and the public 
against the execution of such contracts and the maintenance 
of such trade restraints." 

* People, v. The North River Sugar Hefining Company, 22 Abbott N. C. 164; 16 
Civ. Froc. 1; 54 Hun, 354; 121 X. Y. 582. 

f 85 federal Reporter, p. 271. } U. S. v. E. C. Knight Co., 156 IT. S. 1. 
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Heretofore it has been felt that, owing to popular pressure, 
the legislatures were extremely hostile towards great aggrega- 
tions of capital, and that persons engaged in large enterprises, 
even though they were perfectly proper and beneficial to the 
public, must look to the courts for protection. The late deci- 
sions seem to show that the United States courts are now in- 
clined to interpret the new laws favorably, and that it will 
be necessary for manufacturers, as well as for the railroads, 
whenever they believe that contracts which in any way re- 
strain trade are beneficial and proper, to convince the people 
and the legislatures to that effect, and not to rely upon the 
courts to protect them against hostile legislation. 

When the report of the New York Investigating Committee 
was printed a little over a year ago, all of the States, with the 
exception of fourteen, had laws against trusts or combinations 
of capital ; and, so far as the writer is acquainted with them, 
all were direct attacks upon the existence of such combina- 
tions. During the legislative session of 1897 Arkansas and 
North Dakota passed similar laws. The New York statute, 
although it has proved ineffective, was beyond question more 
discriminating in spirit, and, in one respect at least, a step in 
the right direction. The intention of the law was to make it 
possible to ascertain accurately the methods of doing business 
by these organizations, and then, in the light of this knowledge, 
to enable the people to protect themselves against injuries, 
while preserving for themselves the benefits that might come 
from combination. Since the tendency of the United States 
courts to uphold and interpret favorably the hostile laws has 
become clear, it seems the more imperative for unprejudiced 
thinkers and investigators on this question to make clear to 
the people the exact nature of such combinations, so far as 
it can be learned, in order that the action of future legisla- 
tures may be wise, and not merely destructive. 

Jeremiah W. Jenks. 
Cornell University. 
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In the second half of the academic year 1898-99 the place 
of Professor W. J. Ashley, absent on leave, will be taken at 
Harvard University by Dr. William Cunningham of Trinity 
College, Cambridge, England, who will offer two courses, one 
on the "Industrial Revolution in England" and the other 
on " Western Civilization in its Economic Aspects." It is 
possible that Dr. Cunningham, during his stay in the United 
States, will also give occasional lectures in other parts of the 
country. His established reputation assures him a cordial 
welcome from students of history and economics. 



Another Indian currency committee has been appointed by 
the British government, to consider proposals from the govern- 
ment of India looking to the definitive establishment of the 
gold standard in India. The appointment of the committee 
indicates that this step, to which strong opposition continues, 
will at least be carefully weighed before its adoption is settled. 
The conservative ministry has chosen as chairman of the new 
committee Sir H. H. Fowler, who was President of the Local 
Government Board under the late Liberal ministry, thus indi- 
cating that the question is not expected or desired to become 
the occasion of party differences. A strong committee has 
been selected, from which thorough inquiry and report may 
be expected. 



Among recent publications we note that Professor G. Cohn's 
System cler Nationalokonomie has reached its third volume, 
in which trade and transportation are taken up. In the pref- 
ace the author modestly expresses his doubt whether, in 
these days of multiplied special inquiry, any individual can 
wisely undertake, as has been the custom of German syste- 
matic writers, to cover the whole field of applied economics 
as well as of theory. The doubt may have been suggested by 
the publication, at the same time with this volume, of the 
completed fourth edition of the Handbuch der JPolitischen 
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Oe7conomie, now bound in five portly volumes, for which the 
editor, Professor Schonberg, continues to have the co-opera- 
tion of a host of German economists. The publisher of the 
Handbuch (H. Laupp, Tubingen) announces that any earlier 
edition will be accepted for the sum of 20 marks, in part pay- 
ment of the price (88 marks) of the new edition. 



The report of the Massachusetts Commission on Street Rail- 
ways, which is noted in the list of current publications, con- 
tains not only a careful inquiry on the situation in that State, 
but also, in the appendices, a mass of important and valuable 
material which will render it of permanent value to investi- 
gators and legislators. The laws of the several States are 
analyzed, the conditions in the larger American cities are de- 
scribed, and those in European cities are not only described, 
but are illustrated by texts of important contracts and statutes. 
Those desiring to secure copies of the document should apply 
to the chairman of the commission, Mr. Charles F. Adams, 
Boston, who will give favorable attention to all reasonable 
requests. 



The act for the arbitration of controversies between rail- 
ways and their employees, passed by Congress in the current 
session, inaugurates no new policy. It does no more than to 
extend and elaborate the essential provisions of the similar act 
of 1888.* The older act had provided that a set of commis- 
sioners, with the Commissioner of Labor as chairman, might 
undertake mediation in such disputes ; while, with the con- 
sent of both parties, a board of three arbitrators might under- 
take to arbitrate. In either case the expenses of the proceed- 
ings were to be borne by the United States. The new act of 
June 1, 1898, is framed on the same lines, but with more care- 
ful specification of the procedure, and perhaps with greater 
likelihood of substantial results. It differs markedly from the 
measure suggested in the report of the commission which 

*25 V. S. Statutes at Large, 581 (October 1, 1688). 
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investigated the Chicago-Pullman strike of 1894, and then 
recommended that the United States courts should " compel 
railroads to obey the decisions " of a body of arbitrators. 
Sections 2 and 8 of the new act read as follows : — 

Section 2. That whenever a controversy concerning wages, hours of 
labor, or conditions of employment shall arise between a carrier subject 
to this act and the employees of such carrier, seriously interrupting or 
threatening to interrupt the business of said carrier, the chairman of the 
Interstate Commerce Commission and the Commissioner of Labor shall, 
upon the request of either party to the controversy, with all practicable 
expedition, put themselves in communication with the parties to such 
controversy, and shall use their best efforts, by mediation and concilia- 
tion, to amicably settle the same, and, if such efforts shall be unsuccess- 
ful, shall at once endeavor to bring about an arbitration of said contro- 
versy in accordance with the provisions of this act. 

Sect. 3. That, whenever a controversy shall arise between a carrier 
subject to this act and the employees of such carrier which cannot be 
settled by mediation and conciliation in the manner provided in the pre- 
ceding section, said controversy may be submitted to the arbitration of 
a board of three persons, who shall be chosen in the manner following: 
one shall be named by the carrier or employer directly interested; the 
other shall be named by the labor organization to which the employees 
directly interested belong, or, if they belong to more than one, by that 
one of them which specially represents employees of the same grade and 
class and engaged in services of the same nature as said employees so di- 
rectly interested. Provided, howeper, that, when a controversy involves 
and affects the interests of two or more classes and grades of employees 
belonging to different labor organizations, such arbitrator shall be agreed 
upon and designated by the concurrent action of all such labor organiza- 
tions ; and, in cases where the majority of such employees are not mem- 
bers of any labor organization, said employees may by a majority vote 
select a committee of their own number, which committee shall have the 
right to select the arbitrator on behalf of said employees. The two thus 
chosen shall select the third commissioner of arbitration ; but, in the 
event of their failure to name such arbitrator within five days after their 
first meeting, the third arbitrator shall be named by the commissioners 
named in the preceding section. A majority of said arbitrators shall be 
competent to make a valid and binding award under the provisions 
hereof. . . . 

The arbitrators so appointed have power to send for persons 
and papers, and to compel witnesses to attend and testify. 
The expenses of arbitration or conciliation, including a pay- 
ment of ten dollars a day to arbitrators, are to be defrayed 
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by the United States, up to a limit of $10,000 for any one 
year. 

The submission to arbitration, to which both parties are to 
accede in writing in advance, must contain provisions as fol- 
lows : (1) that the arbitrators shall make an award in thirty 
days, during which period " the status existing immediately 
prior to the dispute shall not be changed, provided that no 
employee shall be compelled to render personal service with- 
out his consent " ; (2) that the award shall be filed with a cir- 
cuit court of the United States, and the findings of fact shall 
be " conclusive " ; (3) that the parties will accede to the 
award, and that it may be specifically enforced by the court 
in equity, but no injunction or other process shall compel a 
laborer to perform a contract for service [no such provision 
as to employers] ; (4) that for three months after the award 
employers shall not discharge nor employees quit work " by 
reason of dissatisfaction " with the award, except after thirty 
days' notice ; (5) that the award shall be binding for one 
year, — i.e., no new arbitration between the same persons shall 
be undertaken. 

Section 7 provides that, while arbitration is pending, no em- 
ployer may lawfully discharge an employee, party to the 
arbitration, "except for inefficiency, violation of law, or 
neglect of duty " ; and that after arbitration the employer 
shall not discharge, " except for the causes aforesaid," unless 
with thirty days' notice ; nor shall an employee quit work 
"without just cause," unless with thirty days' notice. These 
provisions, sufficiently difficult of enforcement in themselves, 
are further attenuated by the absence of any penalty except 
an undefined "liability for damages" and by an explicit recog- 
nition of the right of the employer to reduce the number of 
employees "whenever in his judgment business necessities re- 
quire such reduction." The section, thus limited, while it 
proves the desire of the legislator to promote the effectiveness 
of the measure, makes it clear also that, after all, its satisfac- 
tory working must depend mainly on the good will and good 
faith of the parties concerned. 



